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INTRODUCTION

Property rights, acknowledged in the Universal 
Declaration of Human Rights and in the Funda-
mental Charter currently in force in Chile, grants 
owners the capacity to use, enjoy and dispose 
the material or immaterial asset that lies within 
such right, together with the certainty that such 
protected right shall remain so indefinitely. The 
current Constitution of the Republic of Chile, 
in force, acknowledges the freedom to own 
all types of property, except over those assets 
which nature has made common to all mankind 
or that belong to the Nation in its entirety. And 
at the same time, the current Constitution guar-
antees property rights over all types of assets, 
whether tangible or intangible, with a statute for 
expropriation which grants legal certainty.

Solid protection of property rights is crucial for 
the progress of nations and the welfare of its 
countrymen. The degree to which such a right 
is protected strongly affects the levels of invest-
ment, and hence of opportunities for all citizens. 
A low protection hinders investment due to lack 
of clarity whether the owner will be able to legit-
imately benefit from its products. Additionally, 
low protection increases the costs of defending 
property, which at the same time has an effect 
on the economic behavior of actors. Likewise, 
when the protection of property rights is debili-
tated, it undermines business transactions, both 
at a national and international level, since it is a 
crucial right for exchange and the execution of 
the most common types of contracts.

Notwithstanding the above, in Chile, the political 
narrative from certain academics and more radi-
cal left-wing groups has tried to establish, in the 
latter years, that property rights have prevented 
the State from taking action in different areas 
where it may be needed. They correlate a robust 
protection of property rights with inequality, 
and therefore they stand for a thorough review. 
However, there is no correlation between such 
a narrative and evidence, as this case study 
will explore, nor between such a narrative and 
the growth of public spending in Chile. In 2021, 
public expenditure (including municipalities), 
in constant money, was almost 9 times bigger 
than the same expenditure in 1990. On the other 
hand, expenditure in donations and subsidies 
in 2021 was 13 times bigger than expenditure 
on these items in 1990. The narrative is neither 
consistent nor between such narrative and 
what is underscored in the legal framework. In 
fact, the current Constitution states in its article 
19, No. 24 that ''only the law may establish the 
way to own property, to use, enjoy and make 
it available and the limitations and obligations 
that arise from its social role''. So, property 
rights in Chile do have limits. The first one, as 
mentioned above, is stated in the current Consti-
tution, which sets the limitations that arise from 
its social ''role'', that is, ''to the extent demanded 
by the Nation's general interest, national secu-
rity, public utility and health, and the preser-
vation of environmental heritage''. The second 
one is in the Chilean Civil Code which includes 
the legal definition of property rights, stating 

that ''the right to ownership (also property) is 
the right in rem over a tangible thing, to enjoy 
and make it available unless it is against the law 
or against the right of another''. The Civil Code 
also states that over intangible assets there is 
a species of property. Moreover, constitutional 
case law has evolved over the past decades, 
now stating that contracts entered by private 
parties are also subject to limitations arising 
from the property's social role. As a legal figure, 
this social role precisely enables the grounds 
for limiting property, and ''comprises any case 
where the Nation's general interests, national 
security, public utility and health, and the pres-
ervation of environmental heritage demand it''. 

Therefore, it is misleading to suggest that in 
Chile there is an absolute right to property, or 
that such a right prevails over other fundamental 
rights such as the right to life. It has been estab-
lished as such by the Constitutional Court, in its 
Ruling No. 1452-09 from 2010, inasmuch as to 

2. Constitutional Court, 2010, role 1452-09. See also the Constitutional Court, 2010, no. 1309-09, ''The Fundamental Charter establish-
es the same limiting criteria, regardless of the asset subject to the acquired property right, ultimately being incumbent upon this 
Magistracy to specify, in this constitutional monitoring body, until when may the law, in this way, limit the right to property or impose 
obligations where there are no significant transgressions to the constitutional status of this right''.

''this authorization, granted by the constituent 
to the legislator to bestows limitations and obli-
gations upon property, provided that these arise 
from their social role [...], which applies, prima 
facie, to all types and kinds of property, including 
intangibles, without exclusion to those arising 
from the contract. To set up laws that balance 
legitimate public interest with the safeguarding 
of private property, the Fundamental Charter 
states similar criteria, regardless of the origin or 
ownership of the acquired property. And that 
there is nothing in the nature of property rights 
over intangible assets that may limit them on the 
basis of the property's social role''2.

Without prejudice to the foregoing, the Consti-
tutional Convention (''CC'' or “Convention”) 
seems to primarily interpret property rights as 
one to be inspected both in its range and scope, 
in such a way undermining the solid protection 
the constitutional framework grants currently 
to these rights.
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In terms of indigenous property, the constitu-
tional proposal by the CC has established4: 

''Article 79. 1. The State acknowledges and 
guarantees the right of the indigenous 
peoples and nations to their land, territory and 
resources. 

2. The property of indigenous land is granted 
special protection. The State shall establish 
effective legal instruments for their registry, 
regulation, delimitation, ownership, compen-
sation, repairment and restitution. 

4. It must be noted that the Constitutional Convention has passed, in relation to indigenous affairs, among others, the following norms 
that are relevant for the purposes of the article described herein:

''Article 5. 1. Chile acknowledges the coexistence of different nations and peoples within the framework of the unity of the State. 
2. These preexistent indigenous peoples and nations are the Mapuche, Aymara, Rapa Nui, Lickanantay, Quechua, Colla, Diaguita, 
Chango, Kawashar, Yaghan, Selk'nam and others that may be acknowledged in the way established by the law. 
3. It is a duty of the State to respect, promote and guarantee the exercise of free will and of the collective and individual rights they 
hold and their effective participation in the exercise and distribution of power, incorporating their political representation in popular-
ly elected bodies at a local, regional and national level, as well as within the structure of the State, its bodies and institutions.

“Article 34. Preexisting indigenous peoples and nations and their members, by virtue of their free will, have the right to a full exercise of their 
collective and individual rights. They have a special right to autonomy and self-government, to their own culture, identity and worl-
dview, heritage and language, to recognition of their land, territory, to protection of the maritime territory, of nature in its material 
and immaterial dimension and to the special connection they have with them, to cooperation and integration, to recognition of 
their traditional institution, jurisdictions and authorities and to fully participate, if they wish so, in the political, economic, social and 
cultural life of the State.

“Article 162. 1. In collegiate bodies popularly represented at a national, regional and local level, there shall be reserved seats for the indigenous 
people and nations, when appropriate and in proportion to the indigenous population within the respective electoral territory. The 
law shall determine the requirements, forms of application and role for each case, defining the mechanisms that may ensure its 
revision. 
2. Only those citizens belonging to one of such populations and nations and who may form part of a special register by the name 
of Indigenous Electoral Register, which shall be managed by the Electoral Service, may vote for the reserved seats of indigenous 
people and nations. Such a register will be developed by the Electoral Service based on files managed by State entities, along 
with those that indigenous people and nations may have regarding its members and of requests made by those self-regarded as 
citizens, in the terms determined by law.  
3. A new Chilean Afro-Descendant tribal register shall be created under the same regulations of this article.

‘’Article 386. The full replacement of the Constitution may only be done by a Constituent Assembly summoned by a referendum (…).

“Article 387. 1. The Constituent Assembly will have the sole role of writing a New Constitution proposal. It shall be assembled in parity and territorial 
equity, with the equal participation of independents and political parties and with reserved seats for indigenous people.  
2. A law shall regulate its incorporation, the election system, its term, which shall be of minimum eighteen months, its minimal form 
of organization, citizen participation mechanisms and an indigenous consultation of the process, along with other general aspects 
that may allow for its establishment and regular functioning.  
3. Once the new Constitution proposition is completed and delivered to the relevant authority, the Constituent Assembly will dissolve 
by virtue of the law.

''Article 66. The indigenous peoples and nations have the right to be previously consulted prior to the adoption of administrative legislative 
measures that affect them (…).

“Article 191. Participation in the territorial entities of the Regional State. 1. Territorial entities guarantee the right of its inhabitants to participate, 
individually or collectively in public decisions, comprising the formulation, execution, evaluation, supervision and democratic 
control of the public function in accordance with the Constitution and the laws. They shall promote and guarantee the participa-
tion mechanisms in public policy, plans and programs to be implemented in each territorial level when this Constitution, law and 
regional statutes indicate.  
2. Indigenous people and nations have the right to be consulted and to grant prior, free and informed consent in those matters or 
issues that affect them.”

3. Restitution is a preemptive mechanism of 
public utility and general interest. 

4. In accordance with the Constitution and the 
law, the indigenous peoples and nations are 
entitled to use all the resources they have tradi-
tionally used or employed, which may be inside 
their territory and which are essential for their 
collective existence.''

Finally, regarding the limitation or suspension 
of rights and guarantees, the proposal states:

THE CONSTITUTIONAL CONVENTION'S 
PROPOSAL IN TERMS OF PROPERTY RIGHTS 
AND INDIGENOUS PROPERTY

3.  The texts of the articles included in this document are so as they appear in the final proposal by the CC.

The Constitutional Convention (CC) acknowl-
edges property rights as follows:

''Article 78. Property rights. 1. Any person, 
whether natural or legal, may have a right to 
property of all sorts and over all types of assets, 
except those which nature has made common 
to all people and that are not appropriable as 
established by the Constitution or the law.

2. It is incumbent upon the law to determine the 
way of acquiring the property, along with its 
content, limits and duties, in accordance with 
its social and ecological role.

3. No person may be withdrawn from his or her 
own property, except when pursuant to a law 

authorizing expropriation on account of public 
utility or general interest as defined by the legis-
lator. 

4. The owner shall always be entitled to 
compensation for the fair price of the expro-
priated asset. 5. Payment shall be made prior 
to taking material ownership over the expropri-
ated asset and the expropriated person may 
always assert a claim regarding the lawfulness 
of the expropriative act, as well as the amount 
and form of payment, in the courts established 
by law. 

6. Whichever the grounds for the expropriation 
to be enacted, it must always be duly justified.''3
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WHAT DOES THE CURRENT POLITICAL 
CONSTITUTION OF THE REPUBLIC OF CHILE 
SAY REGARDING PROPERTY RIGHTS?

Our current constitutional framework, and in 
contrast to what the CC has set out to replace, 
contains a solid protection of property rights. 
First and foremost, not only does the Funda-
mental Charter in force in Chile protect property 
rights in a much more solid way than the regu-
lation contained in the Convention's proposal, 
but additionally, beforehand and via a basis 
of bargain, it ensures and guarantees the 
freedom to own all kinds of goods or assets, 
except those that nature has made common 
to mankind or that may belong to the Nation 
in its entirety, setting up that the law (of quali-
fied quorum, in other words, a law passed by the 
absolute majority of representatives and sena-
tors in office) and whenever national interest so 
demands, may establish limitations or require-
ments for ownership over certain assets. 

It then guarantees property rights, in its differ-
ent types, over all kinds of assets, whether 
tangible or intangible stating that only the law 
may determine the way of owning the prop-
erty, of using, enjoying and disposing of it and 
the limitations and obligations arising from its 
social role. This includes whenever the Nation's 
general interests, national security, public utility 
and health, and preserving environmental heri-
tage demand it.  

In terms of expropriation and on the same arti-
cle, it states that ''No one may, in any case what-

soever, be deprived of its property, of the asset 
under such right and of none of the ownership's 
core attributes and powers, only pursuant to the 
general and special law authorizing expropriation 
on the grounds of public utility and national inter-
est as defined by the legislator. The expropriated 
party may make a claim regarding the lawfulness 
of the expropriative act in ordinary courts and 
shall always be entitled to compensation for the 
actual property damage effectively caused, which 
shall be agreed by common consent or by the 
court passing judgment in accordance with the 
law. In the absence of an agreement regarding the 
payment mode, the compensation shall be paid 
in cash money. Seizing of the expropriated asset's 
material ownership may take place prior to the 
total compensation payment, which, for lack of 
an agreement, shall be determined provisionally 
by experts in the form dictated by law. In case of 
a claim regarding the expropriation's legitimacy, 
the judge may, in the light of relevant precedents, 
issue to suspend the seizing.''

The current Constitution also contemplates 
limitations on rights in cases of state of assem-
bly, siege, catastrophe and emergency (the 
latter, which has been eliminated in the consti-
tutional proposal) and a very relevant clause 
on the protection of the core or essence of 
rights, which is not present in the proposal of 
the Constitutional Convention, to which we will 
refer later.

''Article 300. 1. The rights and guarantees that 
the Constitution grants every person can only 
be limited or suspended in the following states 
of exception: international armed conflict, inter-
nal armed conflict as established in interna-
tional law, or public calamity. Only rights and 
liberties guaranteed in the Constitution may be 
suspended or limited. 

2. The declaration and renovation of the consti-
tutional exceptional states must respect 
proportionality and necessity principles, and 
shall be limited, as to their duration, extension 
and means employed to what is strictly neces-
sary for the prompt restoration of constitutional 
normality.

“Article 301. (…) 4. By the declaration of an 
assembly state, the President of the Republic 
may be empowered to restrict personal free-

dom, right of assembly, freedom of work, the 
exercise of the right to associate, and to inter-
cept, open, register documents and all kinds of 
communications, provide for a seizure of assets 
and set limitations to the exercise of property 
rights. After declaring a state of siege, the Pres-
ident of the Republic may restrict freedom of 
movement and freedom of association. (She 
or he) may also suspend or restrict the right of 
assembly. (…)

“Article 302. (…) 5. By declaring the state of 
catastrophe, the President of the Republic may 
restrict freedom of movement and the right 
of assembly. Likewise, (she or he) may allow 
for a seizure of assets, set limitations to the 
exercise of the right to property and take all 
extraordinary measures necessary of a legal 
and administrative nature to promptly redress 
the affected area's normal status.''

3
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tion of a simple majority from the Congress 
of Representatives made of at least 155 
members with a number of reserved and 
additional reserved seats for indigenous 
peoples (around 17 seats) would suffice. The 
Chamber of Regions may seek, as a volun-
tary matter, to intervene in these legislative 
debates – from where it has been excluded 
at the outset – like in discussions regulating 
property rights and laws of expropriation; 
but in such cases, as it is an elective matter, 
there would only be 60 days to vote. Either 
way, the Congress of Representatives may 
decide by a simple majority to impose its 
will over the amended bill proposed by the 
Chamber of Regions.

b. Also worthy of mention is how it is currently 
provided in the Constitution in force for 
''only the law to determine the way to own 
an asset, to use it, enjoy it and dispose 
of it and the limitations and obligations 
that may arise from its social role'', while 
the project of the Convention states that 
“It is incumbent upon the law to determine 
the way of owning the property, along with 
its content, limitations and duties, in accor-
dance with its social and ecological role.”. 
The Convention changes the express 
reference to the essential attributes of 
property rights consisting in using, enjoy-
ing and disposing of the underlying asset, 
to the “content of the right”. At this point 
we are uncertain of what that modification 
may imply. If we were to interpret that the 
word “content’’ (It is incumbent upon the 
law to determine “(…) its content’’), means 
attributes of ownership, then they should 
be stated by law; however, to that end the 
text is not clear at all. In any case, after an 
explicit change in the matter, this suggests 
there is different intent at play. 

AN EVIDENT REGRESSION IN THE PROPOSAL 
OF THE CONSTITUTIONAL CONVENTION

Just from reading the aforementioned regu-
lations, comparing how the CC proposal and 
current Chilean Constitution addresses prop-
erty rights, we can observe several regres-
sions regarding the defense of these significant 
rights, which constitutes the basis for exercising 
other freedoms and rights. These are evident 
regressions and will have consequences for 
Chilean progress, given the correlation – to be 
further examined in the following subheadings 
– between a solid protection of property rights 
and the growth of a nation. 

a. First of all, the proposal by the Convention 
makes no mention of the constitutional 
recognition which nowadays is present 
in Chile regarding the right to acquire 
ownership over all kinds of assets, not 
excepted from private domain, likewise 
omitting the required qualified quorum 
law to declare those excepted assets. 
This is not surprising considering that, 
as we will see below, the constitutional 
proposal by the CC sets serious restric-
tions (if not, prohibits) for property rights to 
exist over some rights (intangible assets, 
such as those deriving from titles granted to 
explode natural resources, many of which 
are labeled in the Convention's proposal 
as “common natural assets” and many 
over which the permit granted over is not 
protected with property rights). 

The Convention has established a general 
quorum rule for passing laws, consisting 

on a single majority of the representatives 
present (the Senate is eliminated in the 
proposal. Though a Chamber of Regions 
is created, this new institution does not 
replace the Senate and has limited partic-
ipation in the discussion and adoption 
of public policies in Congress, of which 
it doesn’t form an integral part). In other 
words, other than certain few exceptions 
which do not include limitations to prop-
erty rights, laws restricting fundamental 
rights can be passed by the simple major-
ity of the members present in session of 
the new Congress of Representatives 
that is being created. With that in mind, 
property rights (and its implementation, 
execution and limitations, among others) 
would be a matter of simple quorum laws 
decided by the representatives. As we were 
mentioning, in the political and legislative 
system structure that is being proposed, 
the Senate is removed from the Republi-
can institutions and a Chamber of Regions 
is created. However, this latter institution in 
any way cannot be considered a replace-
ment of the current Senate since it is not as 
empowered as a revisory chamber, as the 
Senate is currently, and has only an inci-
dental role in the new legislative process 
that is being proposed. Against this back-
ground, the proposal of the CC does not 
provide that the Chamber of Regions shall 
participate in the debate regarding bills 
that regulate property rights; but instead, 
in order to legislate such matters, the voli-

4
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or national interest; and fourth, to determine 
which attributes being expropriated lie on 
the grounds of public utility or national inter-
est. Therefore, there are several phases, 
one pertaining to the legislator, another fall-
ing to the administrative body, and a third 
entrusted possibly to the judge. 

We raise that there would be weaker 
protection; first, because the expropria-
tive law (voted by a simple majority) exclu-
sively falls within the competence of the 
Congress of Representatives. In other 
words, expropriation is not a matter the 
constitutional proposal rates as a ''law of 
regional agreement'' (a type of law where, 
by constitutional mandate, the Congress 
of Representatives must necessarily inter-
vene), since, for its determination, it would 
not be mandatory for the new Chamber of 
Regions, described in the proposition, to 
intervene. As mentioned earlier, the Cham-
ber of Regions may participate in the legis-
lative debate concerning property rights, 
requesting an optional review of the bill. Yet, 
it would do so with a very diminished effect 
in the legislative discussion since there 
would only be 60 days to vote. And the 
changes this Chamber would bring forward 
could be overthrown by the Congress of 
Representatives, who could impose its will 
by a simple majority.

6. To that end, the Constitutional Convention has resolved the following proposal for transitional provisions:  
“Article 28 - Within the term of one year from the commencement of this Constitution, the President of the Republic shall assemble an In-
digenous Territorial Commission, which shall define registries, develop plans, policies, programs and present drafts of agreements between 
the State and the peoples and indigenous nations for the regulation, certification, delimitation, redress and restitution of indigenous lands. 
Progress shall be periodically sent to relevant bodies for its progressive enforcement, thus undertaking to render a semi-annual account of 
its developments in this matter. 
The Commission shall consist of representatives from all of the indigenous people and nations, determined by its representative orga-
nizations, through a process of indigenous participation assembled pursuant to Article 7 of Convention 169 by the International Labor 
Organization. Such commission shall also consist of State representatives and persons of renown eligibility, who shall be appointed by 
the President of the Republic. The State shall guarantee its due financing, infrastructure, access to the necessary information, technical, 
administrative assistance and may also assemble international bodies to act as guarantors of the process. The Commission shall work for 
four years, extendable for another two.”

It is to be noted that the future Congress of 
Representatives presented in the proposal 
consists of at least 17 reserved seats for 
indigenous peoples (who represent a minor 
proportion of Chile's population, nearly 12%) 
additional to the 155 representatives. These 
seats could alter the principle of equality 
under the law and the right to vote under 
an equal basis. The representatives of the 
reserved seats also have an evident inter-
est in matters concerning property rights 
because, as mentioned earlier, the Conven-
tion's constitutional proposition recognizes 
a constitutional right for land restitution to 
indigenous people, so they will eminently 
show interest in any law which allows for 
expropriation and determines how to set a 
“fair” price.6

On the other hand, the Constitutional proj-
ect by the Convention establishes that 
the ''owner'' shall be the one to receive ''a 
fair price'' for the expropriated asset. The 
proposal mentions that it is the owner, and 
not the ''expropriated party,'' who shall be 
entitled to a ''fair price'' for expropriation. 
The expression ''owner'' is more restrictive 
than the one contained in the current legal 
framework referring to the ''expropriated 
party,” excluding prima facie the hypothesis 
based on those attributes arising from the 
right to property. It poses that there may be 

It should be noted that the law may addi-
tionally impose duties and limits according 
to the “ecological role’’ of the property as 
separate from the social role (which inci-
dentally, is not defined in the constitutional 
proposition, thus leaving a wider scope of 
action for the legislator to set limitations). 
The foregoing is in line with new catego-
ries and rights that the constitutional project 
develops, which features strong biocentric 
and ethnocentric overtones and focuses 
on the rights of nature (as an active legal 
subject) and duties imposed upon the 
State regarding so-called ‘’common natu-
ral assets.” We will examine these in further 
detail below, such as the conservation right 
and others, thus broadening the range of 
limitations that can be imposed upon the 
right to property. 

c. In this regard, it is also relevant to mention 
that in the constitutional proposal by the 
Convention there is no clause such as 
the one described in article 19 No. 26 of 
the current Constitution in Chile, which 
prohibits the legislator from limiting in 
such a way the fundamental rights that 
may affect its essence. Thus, the current 
Constitution protects the core of the 
protected right. As the proposition by the 
Convention does not feature such safe-
guarding, the legislator (as is the case for 
those matters where the President may 
also act upon, via a supreme decree) may 
not take this safeguarding into account, 
and it will, ultimately, be the courts of 
justice (several which are featured in the 
project, both national and indigenous, 
without any information regarding their 

5. Cea, J.L 2015. Derecho Constitucional Chileno (Tomo II). Santiago, Ediciones UC. p. 582.

relevant jurisdiction and which refer back 
to the legislator), who must establish 
whether such a right has been violated. 
For that purpose, it must also be noted 
that the writ for protection of constitutional 
rights no longer resides in the courts of a 
higher hierarchical level, as it is established 
by our current Constitution in regard to a 
remedy of protection; instead, this would 
pertain to lower courts, of a lower hierarchy.

d. When there is no protection of the essen-
tial attributes to property, a considerable 
degree of uncertainty remains over what 
could happen with regulatory expropri-
ations, an item which we examine in the 
next heading regarding the general issue 
of expropriation. 

e. The bylaws for proceeding with expropri-
ation are conspicuously weaker and more 
permissive as the constitutional protec-
tion of the right to property loses solidity 
and outlines.

Expropriation can be defined as ''an action 
by a relevant administrative authority on the 
grounds of a law which enables it, under 
which it withdraws the asset property 
corresponding to such right or one of the 
essential attributes and powers concern-
ing the right, on account of public utility and 
national interest, subject to a legally deter-
mined procedure and paying the expropri-
ated individual a complete compensation''5. 
Hence, to expropriate first you need to pass 
a law; second, the law needs to enable the 
enforcement of one or more expropriations; 
third, the law has to be due to public utility 
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argument when debating reforms in educa-
tional and environmental matters, as well as 
in the regulation of parking fees7. It is partic-
ularly relevant for investment, where import-
ant expenses are incurred and risks assumed 
under certain rules and under circumstances 
specific to those rules, and then, charges 
and benefits are altered through legisla-
tion. The jurisprudence of the Constitutional 
Court in Chile has already made explicit the 
doctrine of regulatory expropriations, which 
first appeared in the context of a ruling on 
power transmission charges8. When consid-
ering this issue, it could have been expected 
to constitutionally establish compensation 
for interventions in property that imply the 
withdrawal or severe alteration of its non-es-
sential attributes9. Even though the Consti-
tutional Court did originally accept the 
figure of “regulatory expropriation,’’10 it then 
returned to the tradition already established 
by Chilean law, where the relevant ques-
tion is whether or not there is a legitimate 
limitation on tending to certain settlement 
criteria. And it is regarding such distinction 
(between limitation and expropriation) that 
the Constitutional Court has not admitted 

7. Guiloff, M. 2018. La expropiación regulatoria: Una doctrina impertinente para controlar la imposición de límites al derecho de propie-
dad privada en la Constitución chilena. Revista Ius et Praxis, 24 N°2. pp. 621-648.

8. Constitutional Court of Chile, case N° 505-2007, March 6, 2007. 

9. For instance, the Insurer Association of Chile, for example, declared, regarding the project of withdrawal of annuity funds, that it was a 
case of regulatory expropriation. https://www.latercera.com/pulso/noticia/aseguradoras-van-al-tribunal-constitucional-para-inten-
tar-frenar-retiro-de-rentas-vitalicias/7Q2HEH73AVB6TOU3JV73TF4S4I/.

10. Constitutional Court of Chile, 2007, Case 505-06.

11. Peralta, X y Yáñez, I. 2019. La función social de la propiedad en la jurisprudencia del Tribunal Constitucional chileno. Revista de Derecho 
Público. N° 91. pp. 35-60. 

12. http://www.fermandois.cl/wp-content/uploads/2018/07/Curtidos-Bas-y-expropiación-regulatoria-elevando-el-estándar-consti-
tucional-para-cargas-gravosas-a-la-propiedad.pdf

compensations for any limitation to the right 
to property that deprive the private individ-
ual of its non-essential powers.11,12 Instead, 
when disregarding the recognition of essen-
tial attributes of ownership, regulatory expro-
priation may become more frequent.

g. And finally, it is of note that the claim regard-
ing expropriations and the amount to be 
compensated, in accordance to what is 
mentioned in the constitutional proposal, 
would not necessarily be held in ordinary 
courts, as the current Constitution states, 
but, without further explanation, in those 
established by the law. This opens up a 
margin for the legislator to establish that 
these matters fall within the competence 
of special courts — like the agrarian and 
mining expropriator courts that many years 
before existed in Chile for these purposes 
— in order to facilitate potential expropria-
tion processes. This results in lower levels of 
certainty and guarantees than those granted 
by ordinary courts. 

third parties with legitimate right of use and 
usufruct or of possession over the asset 
subject to expropriation; and in the case of 
expropriation, shall therefore be considered 
susceptible to redress.

At the same time, the proposition does not 
define the scope of “fair” price to be paid by 
the State (also note that that the proposal 
by the Convention does not mention a ''full 
compensation'' as other constitutions do, 
like in Norway, or other constitutions and 
legal frameworks in which even extra fees 
exist for the item of expropriation, like in 
Sweden), while the current Constitution 
mentions that what shall be paid by way of 
compensation are ''pecuniary losses effec-
tively caused.'' Thus, the current Constitution 
has a more precise definition regarding what 
must be paid for this item, and the courts 
have applied it accordingly, not without 
difficulty, despite the level of precision. The 
Constitution of Croatia refers to the market 
value or the Russian one to the equivalent 
value. It is true that in other nations, such as 
Germany, there is mention of a fair compen-
sation, but at the same time, those nations 
recognize the value of private endeavor and 
capitalism as a basis for progress. This is 
not put into question, unlike in Chile's case, 
where the constitutional proposal changes 
comprehension to that end, granting the 
State a decisive role in the economy and 
constantly excluding, whether explicitly or 
implicitly, the private sector from providing 
public assets or assets of public interest.

That being said, it shall be the legislator 
who, through a law voted by a simple major-
ity, which in principle, is only known by the 
Congress of Representatives composed of 
indigenous reserved seats, who is to deter-
mine how to set the fair price payable by 
the owner. 

On the other hand, the regulation does not 
establish that, in the event of a disagree-
ment between the parties (State and private 
party) in regard to what amount shall be 
paid, it is to be settled in cash, as is the case 
in the current Constitution. It does maintain 
the item of prior payment, but since it does 
not define how it shall be paid in case of 
lack of an agreement, once again there is 
uncertainty. Concerns about this matter are 
hence related to the form of payment; as a 
prior payment could be made through an 
instrument allowing for payment in instal-
ments devalued over time, as was the case 
during the agrarian reform and expropria-
tions during the 60’s and 70’s in Chile. 

f. With regards to regulatory expropriations, 
the following must be noted.  The first occur-
rence was in the U.S., following the decision of 
the Supreme Court in the Pennsylvania Coal 
Co. vs Mahon case. The doctrine created by 
American constitutional law, usually applied 
in international investment laws, states there 
is expropriation of such nature whenever the 
State regulates property rights in such a way 
that it loses significant value, so it must be 
then compensated.  This has been a recent 

https://www.latercera.com/pulso/noticia/aseguradoras-van-al-tribunal-constitucional-para-intentar-frenar-retiro-de-rentas-vitalicias/7Q2HEH73AVB6TOU3JV73TF4S4I/
https://www.latercera.com/pulso/noticia/aseguradoras-van-al-tribunal-constitucional-para-intentar-frenar-retiro-de-rentas-vitalicias/7Q2HEH73AVB6TOU3JV73TF4S4I/
http://www.fermandois.cl/wp-content/uploads/2018/07/Curtidos-Bas-y-expropiación-regulatoria-elevando-el-estándar-constitucional-para-cargas-gravosas-a-la-propiedad.pdf
http://www.fermandois.cl/wp-content/uploads/2018/07/Curtidos-Bas-y-expropiación-regulatoria-elevando-el-estándar-constitucional-para-cargas-gravosas-a-la-propiedad.pdf
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Currently, industries which work intensively in 
innovation and feature a high degree of intel-
lectual property content, thus susceptible to 
protection by means of a legal framework, 
employ more than 40% of the labor force of the 
United States and around 28% in the European 
Union, and are responsible for producing 40% 
combined gross domestic product between 
the United States and the European Union. At 
the same time, countries with solid protection in 
this matter have more full-time research avail-
able, higher private investment in I+D, more arti-
cles and books published, and larger innovation 
rates. In contrast, nations without strong protec-
tions end up with issues such as piracy and a 
negative impact on the economy, thus under-
mining investment profitability and damaging 
consumers. And yet, unlike the current Consti-
tution, the project does not guarantee protection 
for industrial property at a constitutional level.

The Constitution of the Republic of Chile 
currently in force guarantees industrial prop-
erty of patents on invention, commercial brands, 
models, technological process or other similar 
creations, for the term established by law. There 
are precedents to the aforesaid rule in the Consti-
tutions of 1833 and 1925, which was perfected 
in the Constitution of 1980, and would later be 
provided for in the Constitutional Project by Pres-
ident Michelle Bachelet in 2018, which entered 
the National Congress and was not subject to 
negotiations during the proceedings14. In turn, 
the constitutional proposal by the Convention, as 
we mentioned earlier, strays away from this Chil-
ean constitutional tradition and remains abso-
lutely silent on this matter, leaving protection 
outside the realm of the legislator. 

14. Raul Bertelsen https://ellibero.cl/opinion/opinion-constituy-
ente/raul-bertelsen-supresion-de-la-propiedad-industrial/

ANOTHER REGRESSION: INDUSTRIAL 
PROPERTY IS NOT ACKNOWLEDGED IN 
THE CONSTITUTIONAL PROJECT BY THE 
CONVENTION, AS IS THE CASE WITH 
INTELLECTUAL PROPERTY

13. “Propiedad Intelectual en el Proyecto de Constitución”, Rodrigo Velasco, Círculo Legal de Icare, El Mercurio, June 1st 2022.

Both the work of creators and of ventures in inno-
vation are based on intangible assets that gener-
ate wealth throughout the most diverse fields of 
economy and culture. Chile's constitutional tradi-
tion has consistently protected and guaranteed 
copyright and property rights over artistic and 
scientific works, a tradition the proposal by the 
Convention, partly, strays away from.

The very first drafts of constitutional rules 
presented for those purposes by the Conven-
tion revealed a clear intent of not wanting to 
acknowledge intellectual property, raising as 
an argument the need to ''democratize'' access 
to culture and the arts and the free access to 
cultural assets, thus impacting on the owner's 
remuneration. Eventually, and following several 
discussions, the Plenum of the Constitutional 
Convention ended up deliberately acknowledg-
ing copyrights and the constitutional protection 
of related rights, rejecting limitations or excep-
tions to copyright based on its social role, access 
to cultural property or freedom of speech, 
which, to date, has been submitted to laws to 
be debated in Congress. 

However, such was not the case for innovation 
and entrepreneurship, as industrial property is 
not included in the constitutional project by the 
Convention. This is compounded by the most 
significant weakness in the article on property 
rights we have broadly mentioned, and that 
makes no explicit mention about tangible and 
intangible (in this case intangible) assets as part 
of what is subject to such a right's protection 
(even when referring to property in all of its kinds 
and over all types of assets). This has come into 
question by Rodrigo Velasco, professor and 
expert in industrial and intellectual property, 
“Why disregard the rights over brands, patents, 
and industrial designs and secrets?” In the words 
of the cited professor,: ''…the answer is not found 
in reasonable logic or evidence, but instead in 
more of an emotionally based rationale. The 
underlying message is very alarming, that there 
is no backbone to the new Constitution when it 
comes to advancing technological creation and 
development as a way of generating growth; quite 
the contrary, it is perceived as a foreign issue that 
does not happen in Chile and it is thus removed 
from the social contract.''13

5

https://ellibero.cl/opinion/opinion-constituyente/raul-bertelsen-supresion-de-la-propiedad-industrial/
https://ellibero.cl/opinion/opinion-constituyente/raul-bertelsen-supresion-de-la-propiedad-industrial/
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PROTECTION GRANTED TO THE 
CONSTITUTIONAL PROJECT FROM THE 
CONSTITUTIONAL CONVENTION FOR 
OWNERSHIP GRANTED FOR USING, 
EXPLORING AND EXPLOITING NATURAL 
RESOURCES: MORE REGRESSIONS

Now, regarding the rights that assist a person 
(either natural or legal) for using, exploring and 
exploiting natural resources, the CC poses the 
following about property rights and related 
duties and rights:

''Article 103. 1. Nature has the right to be 
respected and for its existence to be safe-
guarded, for the regeneration, maintenance 
and restoration of its functions and dynamic 
balances, including natural cycles, ecosystems 
and biodiversity. 

2. The State must guarantee and promote the 
rights of Nature.”

“Article 106. The Law may establish restrictions 
to the exercise of certain rights or freedoms in 
order to protect the environment and Nature.''

''Article 127. Nature has rights. The State and 
the society have the duty to protect them and 
respect them. The State shall adopt an ecolog-
ically sound administration and promote envi-
ronmental and scientific education by learning 
and training permanent processes.”

''Article 134. 1. Natural common goods are 
elements or components of Nature over which 
the State has a special duty of custody to 
ensure the rights of Nature and the interest of 
present and future generations. 

“2. Natural common goods are the territorial 
sea and the seafloor; beaches; water, glaciers 
and wetlands; geothermal fields; the air and the 
atmosphere; the high mountain, protected areas 
and native forests; subsoil, along with others so 
declared by the Constitution and the law. 

“3. Among these assets, water in all of its states 
— air, territorial sea and beaches, those recog-
nized by international law and those declared 
as such by the Constitution or the laws — is not 
appropriable.

“4. Concerning those natural assets which 
cannot be appropriated, the State shall 
preserve, conserve, and when applicable, 
restore them. Furthermore, it shall adminis-
ter them in a democratic, solidary, participa-
tive and equitable manner. Regarding natural 
common property under private ownership, 
the duty of the State entails being empow-

In the words of professor Raul Bertelsen, 
''However, when constitutional protection of indus-
trial property is absent, this does not mean that 
all the commercial brands we see daily and all 
the technology we enjoy will disappear, however, 
it does imply undermining protection and greater 
uncertainty regarding their future existence. 
Moreover, removing industrial property from the 
Constitution does not mean that all of the forms 
in which it is manifest will cease to exist once the 
new Fundamental Charter commences — if it 
gets approved in the final national referendum — 
since there is a rule which limits the Constitutional 
Convention's jurisdiction over such matters. This 
is thanks to article 135 of the Constitution, intro-
duced in the amendment which makes it possible 
for the Constitutional Convention to exist, provided 
that the new Constitution respects the interna-
tional treaties ratified by Chile which are currently 
in force. Thence, although the draft constitution 
does not mention this, industrial property will not 

cease to exist in Chile and neither may future 
legislation remove it, but it would only be by virtue 
of international commitments previously incurred 
regarding commercial brands, patents and other 
modalities of industrial property, and no longer 
because the Constitution prevents it.'' However, the 
professor adds that ''this safeguarding of indus-
trial property on the basis of International Law 
and no longer based on the country's Constitution, 
undermines its recognition and produces great 
uncertainty regarding the future. On one hand, 
the country, to the extent allowed by the interna-
tional treaties on industrial property it has signed, 
could withdraw from them, which would free them 
from complying with the obligations arising from 
the same, therefore enabling it to approve restric-
tive legislation on such matters, or even ceasing 
to recognize or guarantee some of the forms of 
industrial property that ever since 1983, Chile has 
been protecting in its Constitution.''

6
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I. ABOUT THE RELATIONSHIP OF PEOPLE WITH GOODS: FROM 
DOMINANCE TO FUNCTIONALITY

15. Concept of Commons and their application in comparative constitutional law. Reports Series No 4-22, 16-03-22, Soto Martínez, Víctor, 
Department of Studies, Extension and Publications, Library of Congress.

The set of articles referred to above should call 
us to a deep reflection. The “commons” appear 
in the current legal debate as a disruptive notion 
in the face of the dominant paradigm that only 
distinguishes between goods that can be appro-
priable from those that cannot, and from State, 
public property and private property. In Ugo 
Mattei's conception, common goods are actually 
fundamental rights that require protection both 
from the action of the State (which can privatize 
them) and from the market, which commodifies 
them or treats them as a commodity. 

Thus, it is a third category, between public prop-
erty and private property. In short, it is a question 
of expanding the category of non-appropriable 
goods, based on the functionality of the goods. 

Therefore, the common good exists only in a 
qualitative relationship, in relation to a particu-
lar social end, consistent with the demands of 
political ecology. These assets would also be 
characterized by a particular way of managing 
them. Elinor Ostrom speaks of a kind of volun-
tary cooperation between users, in which they 
participate in the governance of the resource. 
Mattei refers to this as the diffusion of power 
and participatory inclusion, through democratic 
mechanisms.15 Rodota points out that "these are 
goods subtracted from exclusive appropriation 
by public or private subjects, directly available 
to realize the fundamental rights and free devel-
opment of the person, as well as in the interest 
of future generations. That is why the common 
goods, material and immaterial, leave the para-

ered to regulate its use and enjoyment, for the 
purposes established in the first paragraph.

“5. The State may grant administrative licenses 
for the use of those natural common assets 
which are not appropriable, in accordance 
with the law, temporarily and subject to causes 
of expiration, extinction and revocation, with 
specific obligations of preservation, justified by 
public interest, nature protection and collective 
benefit. These authorizations, whether indi-
vidual or collective, do not establish prop-
erty rights.

“6. Any person may demand the enforcement 
of constitutional rights of custody of natural 
common property. The law shall define the 
procedure and requirements for this measure.”

"Article 138. The State will protect the ecological 
and social function of the earth.”

"Article 140. 1. Water is essential for life and the 
exercise of human and natural rights. The State 
must protect the waters, in all their states and 
phases, and their hydrological cycle. 

2. The exercise of the human right to water, 
sanitation and ecosystem balance shall 
always prevail. The other uses shall be deter-
mined by law."

"Article 141. The State shall promote and protect 
the community management of drinking water 
and sanitation, especially in rural and extreme 

areas and territories, in accordance with the 
law."

"Article 142. The State shall ensure a reasonable 
use of the waters. Authorizations for the use of 
water shall be granted by the National Water 
Agency, of an inedible nature, granted on the 
basis of the effective availability of water, and 
shall oblige the holder to the use that justifies 
their granting.”

As to the use of water resources for indigenous 
peoples and nations, the proposal provides::

“Article 58. The Constitution recognizes indige-
nous peoples and nations the traditional use of 
the water located within territorial autonomies or 
indigenous territories. It is the duty of the State to 
guarantee its protection, reliability and provision, 
in accordance with the Constitution and the law.''

Finally, it is worth mentioning that the consti-
tutional proposal already in its first article 
expressly states that "1. Chile is a social and 
democratic State based on the rule of law. It is 
plurinational, intercultural, regional and ecolog-
ical. 2. It is constituted as a solidarity republic. 
Its democracy is inclusive and equal. It recog-
nizes as intrinsic and inalienable values of dignity, 
freedom, substantive equality of human beings 
and their indissoluble relationship with Nature. 3. 
The protection and guarantee of individual and 
collective human rights are the foundation of the 
State and guide all its activity (...)."
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are subjective in a broad sense, in addition to 
declaring Chile as an ecological state or solidar-
ity republic, among other references.

In other constitutions around the world, it is 
difficult to find examples where the "commons" 
have been constitutionalized in the way that 
Ostrom or Mattei conceptualize it. In Bolivia, 
however, in 2009, new forms of collective prop-
erty (not only indigenous) and a new relationship 
with natural resources were recognized; thus, 
operationalizing the provision of basic services 
and the management of natural resources, such 
as water, through public, mixed, cooperative 
and community entities. The right to collective 
property was also mentioned. The indigenous 
community principle and other forms of social 
cooperation are incorporated into the very 
organization of the economy, oriented to living 
well collectively (in Ecuador it refers to good 
living). The Bolivian Constitution recognizes the 
Bolivian people as the owners of the resources, 
which are "owned and owned directly, indivisi-
ble and imprescriptible by the Bolivian people." 
The State is only an administrator of them. Arti-
cle 357 defines them as the social property of 
the Bolivian people. Article 385 provides that 
protected areas have the category of common 
good, are part of the natural and cultural heri-
tage of the country, and fulfill environmental, 
cultural, social and economic functions for 
sustainable development.

In Chile, the constitutional and civil provisions in 
force — the latter with more detail and classifica-
tions — establish categories of things and prop-
erty. One of these categories or classifications 
takes as a criterion whether or not things are 
susceptible to appropriation. Under that crite-

19. Tratado de Derecho Civil, partes preliminar y general, Alessandri, Somarriva y Vodanovic, Editorial Jurídica de Chile, 2005.

rion of distinction, things can be appropriable 
and non-appropriable. Appropriable goods are 
those which are capable of property, whether 
public or private, and non-appropriable ones 
are those which are not capable of ownership, 
that is to say, the things which Nature has made 
common to all men, such as the air or the high 
seas, as Article 585 of the Civil Code states and 
also is recognized by the current Constitution 
regarding limitations on the freedom to acquire 
the domain; they are not the object of private 
property and their use is common to all. Their 
use and enjoyment are determined among 
the individuals of a nation by the laws of that 
nation, and between different nations by interna-
tional law. The common things that are non-ap-
propriable, says Alessandria, Somarriva and 
Vodanovic19, are considered in their entirety, but 
nothing prevents them from being used exclu-
sively in a partial and innocuous way for the use 
and enjoyment of all. Then there are things that 
are classified on the basis of their ownership. 

According to the subject of the right of dominion, 
things can be classified as appropriable by indi-
viduals and nationals. In the latter, they belong 
to the whole nation, while the former belongs to 
particular individuals or legal persons. Depend-
ing on the nature of the domain, things can be 
public or private, depending on whether the 
domain is public or private. Both of the above 
classifications are related, but they are not the 
same. Hence, national assets can be public or 
private. National assets are those whose domain 
belongs, according to the Civil Code, to the 
whole nation, and can be i) for public use or ii) 
State or fiscal property. National goods for public 
use are those in which the domain belongs to 
the whole nation, and its use to all its inhabitants. 

digm of the owner of exclusion and enter the soli-
darity paradigm of inclusion".16 The commons, 
according to Rodota, oppose property and 
sovereignty, emerging a rationality based on 
social bonds that exist over goods.  The objec-
tive of constitutionalizing them would be to 
anchor them as a long-term option removed 
even from the arbitrariness of the governments 
of the day. 

The consequences of this doctrine and way of 
classifying goods upon their usefulness or func-
tionality tries, as it could be concluded, to sepa-
rate these goods completely from the right of 
property, even from public property since this 
would likewise be a collective form of private 
property. It would be another category of goods, 
based on their social function (something like 
goods having a collective vocation whose access 
to all interested parties must be guaranteed, as 
well as their equitable use), goods to which all 
people must access and in which their manage-
ment would be based on a participatory model, 
based on principles of equality and solidarity, 
incorporating the interests of future generations. 
Hence, Chile's declarations as a solidary repub-
lic, the consecration of this category of assets, 
the concern for the intergenerational issue that 
is reflected elsewhere in the proposal, and the 
weaker protection of the right to property cannot 
be considered as isolated situations and should 
not cease to be concatenated when making 
an interpretation. Therefore, it is not as simple 
as pointing out that the definition of common 
goods in the constitutional proposal would be 
a simile of the definition that we will see below 

16. The common goods in the thought of Stefano Rodota, García López, Daniel, Department of Philosophy of the University of Granada, 
Electronic notebooks of philosophy of law, No. 45 (2021) ISSN: 1138-9877.

17. García López, Daniel, cited above.

18. Bienes comunes, Lloredo Alix, Luis, Universidad Autónoma de Madrid, EUNOMIA Revista en Cultura de la legalidad, October, 2020.

contemplates the Chilean Constitution and the 
Civil Code on the goods that Nature has made 
common to all men; because, in general terms, 
these current categories have as a basis of crite-
rion the appropriability or not of the good, and 
the general use or not. 

And it is this theory of common goods that is 
embodied in the constitutional proposal based 
on the idea that the right to property would 
change the sense of equality, since equality in 
possession would become a decisive factor to 
overcome disparity. Somehow, these authors 
of the common goods or benicommunist argue, 
the constitutionalized right to property would 
constitutionalize inequality. "In the words of 
Rodota, "the category of common goods has a 
marked relational character, produces social 
bonds, attaches primary importance to the prin-
ciple of solidarity. The commons are presented 
more and more clearly as a true institution of 
solidarity.17 In short, what this path of (common 
goods) advocates are the shielding of some basic 
goods for humanity such as water, forests or other 
natural resources, thus preventing the State from 
falling into the temptation of privatizing them. This 
is a discourse that has penetrated especially into 
some environmentalist approaches that, from an 
anthropocentric logic – the protection of Nature 
for the sake of human well-being and its sustain-
ability – defend a kind of sacralization of certain 
natural entities."18 It is impossible not to correlate 
this characterization of goods with the general 
idea proposed by the Constitutional Conven-
tion of the consecration of the rights of Nature. 
The duties that are imposed for this purpose 
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by law, moreover). These are considered to be 
at the service of the realization of rights guar-
anteed by the Constitution (goods with a voca-
tion for solidarity). With this will come a whole 
discussion about how this new category and 
related norms put in severe question the legal 
certainty to carry out economic activities that 
require these goods related to natural resources; 
and from which the entire population benefits 
because they sustain our economy and devel-
opment. Without legal certainty and the impli-
cations of these new categories, the attraction 
or maintenance of investments that generate 
human development will be damaged, which is 
what the work of the Convention was supposed 
to respond to, in the sense of responding to a 
heartfelt social demand for greater well-being.

In regard to the mining statute, and among other 
provisions, the constitutional proposal states:

''Article 145. 1. The State has complete, exclu-
sive, unalienable and indefeasible owner-
ship over all mines, metallic, non-metallic, 
mineral substances and existing deposits of 
fossil substances and hydrocarbon within the 
national territory, without prejudice to owner-
ship of the land where these may be located.  

2. The exploration, exploitation and utilization 
of these substances shall be subject to a regu-

lation accounting for its finite, non-renewable 
nature of public and intergenerational interest 
and for environmental protection.”

“Article 146. Excluded from all mining activ-
ity are glaciers, protected areas, those estab-
lished by law due to hydrographic reasons, and 
others it may define.”

''Article 147. 1. The State shall establish a policy 
for mining activity and its productive linkage, 
which shall account for, at the very least, envi-
ronmental and social protection, innovation 
and producing added value (…).”

Regarding mining, a mainstay of the Chilean 
economy, the proposition remains overwhelm-
ingly silent about the rights of private parties 
to explore or exploit mining resources, estab-
lishing the State as the absolute owner of the 
mines. Our current Constitution, besides estab-
lishing likewise ownership by the State, says 
very clearly and in detail that private parties may 
independently request the Judicial Branch to 
grant a concession for exploring and exploit-
ing mineral resources, concessions which have 
an indefinite term and are protected by prop-
erty rights. In the context drafted by the CC, 
''the exploration, exploitation and utilization of 
these substances shall be subject to a regula-
tion accounting its finite, non-renewable nature, 

While the goods of the State are those which 
belong in dominion to the whole nation, their use 
does not generally belong to all the inhabitants. 
Thus, they are identified according to the gener-
ality of use. These include not only assets that 
are properly part of the fiscal patrimony, but also 
municipal or communal and public establish-
ments. In general, the assets are subject to the 
regime provided by law without prejudice to the 
fact that as a general rule, they are subject to the 
regime of private law in the sense that they are 
marketable, alienable, they can be mortgaged, 
seized and earned by prescription.

National goods for public use, on the other 
hand, constitute those that are called the public 
domain, which belong to the whole nation, but 
lack the power to dispose of them. They can only 
be disposed of if they have been disaffected 
by law.  They are goods that are out of human 
commerce, according to the Supreme Court. 
Its custody and administration correspond to 
the State (President of the Republic. Art. 24 and 
60 nº 9 CPR), even though the doctrine recog-
nizes, in part (Hariou), that they are a property 
of the State of affectation, but that the State 
can take advantage of the economic conse-
quences of the property respecting the affec-
tation; which is an administrative property. But 
these public goods can be used not only collec-
tively by the general public, but exclusively by 

people who obtain permission or concession 
in this regard and provided that they do not 
disturb the common use of all inhabitants. In the 
permit, the occupation is precarious because it 
is a simple act of tolerance of the State and can 
be revoked at its discretion. In the concession, 
on the other hand, certain rights are conferred 
on the individual over the good granted both for 
the benefit of the public and the concessionaire, 
as is the case with public services to occupy the 
underlying good. Although this is a unilateral act 
of the Administration, in which the concession-
aire only accepts it, a contractual-administrative 
relationship is generated with the concession-
aire with reciprocal benefits so that if it were 
revoked by the sole will of the Administration, 
it gives rise to compensation if the subjective 
rights of the concessionaire are violated. The 
judgments of the Chilean courts of justice have 
recognized that the right of the concessionaire 
over a national good for public use is a real right.

Of all the articles mentioned above contained 
in the constitutional proposal (in addition to 
the doctrine referred to behind the common 
goods) it is possible to infer that the intention 
of the constituent is to mutate towards another 
conception on the categorization of goods 
different from the current constitutional and civil 
one, limiting even more the sphere of the right 
of property not available for goods (expandable 
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THE INEXTRICABLE RELATIONSHIP 
BETWEEN PROPERTY RIGHTS, PROGRESS, 
AND HUMAN DEVELOPMENT

When examining statistics and global indices 
on the matter, even when our current Constitu-
tion protects property rights with more solidity 
than the constitutional proposal by Convention, 
there is still evidence that, in Chile, private prop-
erty is not sufficiently protected in comparison 
to Nordic, Asian and other European countries. 
The 2022 Index of Economic Freedom by the 
Heritage Foundation analyzes the development 
of economic policies in 184 countries quali-
fied and ranked in 12 measures of economic 
freedom which assess four dimensions: Rule 
of Law, Government Size, Regulatory Quality 
and Market Openness. Broadly speaking, the 
ranking is led by Singapore, then followed by 
Switzerland, Ireland and New Zealand. It can 
be observed in this Index that Chile’s score has 
dropped — albeit slightly — from last year (from 
75.2 to 74.4, the worst score since 1999, where 
it scored 75.1), and is still far from levels prior 
to 2017. Its current position rates it as a ''mostly 
free'' country. In comparison to the past year, 
it decreased 0.08 points due to setbacks in 
Government Integrity, Government Expenditure, 

Fiscal Health, Freedom of Trade and Freedom of 
Currency. In the Rule of Law category, the report 
underscores how Chile has a strong legal frame-
work, and that generally speaking, it respects 
the right to private property. It acknowledges 
the interests guaranteed in real estate and that 
expropriations by the State comply with a trans-
parent and lawful process. The Judicial Branch 
is independent and empowered to free exercise 
of property rights and contractual rights from 
political interference (in the CC’s proposal, the 
Judicial Branch is changed for Justice Systems 
under the supervision of a Justice Council whose 
members are not a majority of judges).

The Index shows a high correlation between 
economic freedom and the upturn of social indi-
cators. Countries with a higher degree of free-
dom have lower poverty rates and longer life 
expectancy. In economies that do not have free-
doms or where these are too repressed, there 
are high poverty levels and a poor distribution 
of wealth.

of public and intergenerational interest and for 
environmental protection.'' Thus, at best, it will 
be regulated by vote of a simple majority of 
the Congress of Deputies, if not via a decree 
by the President of the Republic (since mining 
is not part of minimum legal ownership which 
compels the Legislative Branch). By doing so, 
the adequate constitutional regulation of the 
mining property, which majorly explained grow-
ing investments that have taken place in our 
country, would disappear.

In the case of the water statute, the proposal 
expressly states moreover that the administra-
tive title for using and benefitting from water 
would not be protected by property rights, while 
also being revocable and operating outside the 
market (unmarketable). Thus, the proposition 
puts the enabling title completely outside of 
human trade, in absolute terms. It is not a tempo-
rary prohibition to transfer or trade; instead, it 
means no legal action of private law whatsoever 
would be admitted. On its own, it is an essen-
tially revocable title, through which legal secu-
rity over the same would be under the discretion 
of the authority on duty under the terms set in 
the future legal statute. In that sense, the farm-
ing, forestry and sanitary activities and industries 
that use such an essential resource would lack 
proper value, or its value would be drastically 
diminished. Today the current Constitution of 
Chile recognizes the right to property over water 
rights. Recently, and after 11 years of discussion 
in the National Congress, a reform to the Water 
Code was passed which establishes that water 
rights are rights in rem over water and consists of 
its temporary use and enjoyment, in agreement 
with the regulations, requirements and limitations 
stipulated by such Code. The right originates by 
virtue of a concession, has a term of thirty years, 
and is granted in agreement with criteria for the 
supply source's availability and/or the aquifer's 
sustainability, as the case may be. If the author-

ity deems that water rights shall be granted for a 
shorter term, he or she shall justify such a deci-
sion by a founded resolution. The term of water 
rights shall extend for the sole operation of law, 
unless the General Management of Water (DGA) 
certifies, through a founded resolution, the effec-
tive non-use of the resource or that sustainabil-
ity of the source has been compromised in a 
way that has not yet been remedied. If the DGA 
determines there is an ‘'effective non-use of the 
resource’’ or that ''sustainability of the source has 
been compromised in a way not yet been reme-
died,'' the term could not be extended.

From the aforementioned articles it is easy to 
deduce how legal certainty is seriously put into 
question when it comes to those economic 
activities the entire population benefits from; 
all of which relate to the use of natural resources 
that sustain the Chilean economy. Without 
certainties, there is no attraction or retaining of 
investment that produces human development. 
Currently there is an open discussion of transi-
tion norms and how will the in force underly-
ing regulations and rights deriving therefrom 
will be affected. Additionally, this debate may 
open possible national and international judi-
cial scenarios. There are no transition norms 
regarding mining rights and current conces-
sions, thus the current mining Code that details 
judicial concessions that grant property rights 
should remain in place in light of the regula-
tory constitutional silence of the Convention’s 
proposal in this matter, until, at least, a new law 
is passed. This new law, without the current 
constitutional protection framework, could state 
something very different. In the case of water 
rights, currently under concessions protected by 
property rights, the transition norms transform 
them immediately into administrative unmarket-
able permits, raising the discussion of possible 
confiscation this norm would imply.

7



26 INTERNATIONAL PROPERTY RIGHTS INDEX 2022  |   CASE STUDY  •   CHILE 27INTERNATIONALPROPERTYRIGHTSINDEX.ORG

Moreover, the results of a recent study named 
''Private Property, Development and Equality'', 
published in the Public Debates Series by Univer-
sidad del Desarrollo, exhibit a high correlation 
— 0.80 of high statistic relevance — between 
strength in protecting the right to property in 
a country and the inequality-adjusted human 
development level it has reached. 

On the other hand, the International Property 
Rights Index (IPRI), in its 2022 edition, places 
Chile at the 33rd position amongst 129 countries. 
The Index is generated by the Property Rights 
Alliance with information obtained from official 
sources made available to the public by inter-
nationally renowned organizations, such as the 
World Bank, the World Economic Forum and 
the United Nations, along with the collabora-
tion of 124 think tanks from 70 countries around 
the world.

The Index measures the strength of property 
rights over tangible as well as intangible assets 
(such as intellectual property) and the legal and 
political environment in which they are framed, 

on a scale of 0 to 10, where 10 is the highest 
value (more protection to property rights) and 
0 the lowest. The same logic applies to each 
category. The IPRI is built around 10 factors 
separated into 3 features: Legal and Political 
Environment (LP), Physical Property Rights (PPR) 
and Intellectual Property Rights (IPR). On aver-
age, the sample of 129 countries scored 5.19, 
where Legal and Political Environment was the 
weakest category, with a score of 5.06, followed 
by Intellectual Property Rights (IPR), with a score 
of 5.24. Physical Property Rights (PPR) were the 
strongest category, with a score of 5.27. 

Chile ranks 33rd (with a score of 6.1) among 
129 countries and is at the top in Latin Amer-
ica, according to the IPRI. This result shows a 
drop of two positions in ranking when compared 
to 2021 (31) and also a drop in the country's global 
score (from 6.6 to 6.1) and of all its features. The 
ranking is led by Finland (8.2), Singapore (8.0) 
and Switzerland (7.9). Meanwhile, the last coun-
tries on the list are Venezuela (1.8), Yemen (2.3) 
and Haiti (2.8).

RULE OF LAW

Government 
Integrity

Judicial 
Effectiveness

Property 
Rights

Chile has a sound legal framework, and private property rights are 
generally respected. Secured interests in real property are 
recognized and generally enforced, and expropriation is rare. The 
judiciary is independent, and the courts are largely competent in 
their enforcement of property and contractual rights and free from 
political interference. Chile was ranked Latin America’s second least 
corrupt country in Transparency International’s 2020 Corruption 
Perceptions Index.
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From the previous data, it follows that there is still 
a higher protection of private property that needs 
to be reached to attain the same levels shown 
by developed countries. Even more interesting is 
observing how countries such as New Zealand, 
Switzerland, and Singapore, are at the top ten 
of the table, over other countries that are more 
unyielding when protecting private property.

On the other hand, as evidenced in the figure 
below, taken from the 2020 Human Develop-
ment Index of the United Nations, there is an 
association between private property and high 
levels of human development. In simple terms, 
it is possible to deduce that the protection of 
private property is a necessary condition for the 
dignity Chile has been yearning for so strongly. 

INEQUALITY-ADJUSTED HUMAN 
DEVELOPMENT INDEX SCORE (IHDI)

(1 level lower of minimum development; 100 higher level)

Source: PNUD, Report on Human Development 2020.
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is not duly safeguarded or is turned into a collec-
tive affair, like the proposal by the Convention, 
such guarantees are threatened. Incentives get 
diminished or simply destroyed, thus undermin-
ing the potential for generating more wealth 
or quashing skill sets of an entire society and 
the efforts required to thrive. It is not unlikely for 
empirical evidence and several different studies 
and indices, like the one published by the Prop-
erty Rights Alliance (which analyzes how prop-
erty rights are safeguarded through different 
jurisdictions), to show us that societies that grant 
solid protection to property rights are freer and 
more prosperous with an undeniable correla-
tion between both factors. And safeguarding 
not only refers to physical property, but also to 
intangible assets like rights. In the Fundamental 
Charter currently in force in Chile, rights cannot 
be undermined in their essence. Meanwhile, 
the proposal by the CC remains silent. Minimal 
legal ownership could make for some rights 
not passed to the legislator to be regulated by 
decree, not limited to affecting its essence. For 
example, when appealing for the social role of 
the property to justify its limitation, one should 
not resort to broad or excessive interpretations 
of the item that results in denaturing the right to 
property (to that end, there have been regula-
tions raised both by doctrine as well as by juris-
prudence, like proportionality and expropriate 
regulation to prevent the core of that right from 
being affected). However, in the constitutional 
project, given the emphasis placed on collec-
tiveness, solidarity as well as Nature and the 

environment, it is not clear in any way if that 
interpretation may be restrictive.

Whether nations base their economy on tradi-
tional or knowledge industries, in technology, 
innovation or a mix of both, it is true that a solid 
and consistent protection of these rights drive 
investment, innovation and the development 
of cutting-edge products and services to the 
benefit of consumers and of society as a whole. 
An adequate protection of these rights boosts 
commerce, generating more competition and 
more availability of goods and services. Hence, 
international treaties are guided to solidly 
protect property rights in general terms, as well 
as intellectual and industrial property rights. 

On September 4, Chilean population will express 
in a national referendum whether it approves 
or rejects the proposal by the Constitutional 
Convention. Debilitation of property rights, as 
well as the experimental political system offered 
with less checks and balances, are a major 
matter of concern since it will comprise Chile’s 
capacity to continue walking towards the path 
of progress and human development.

CONCLUSIONS

Property rights are fundamental rights recog-
nized by the current Chilean Constitution and 
the Universal Declaration of Human Rights. 
Along with freedom of enterprise, in a market 
economy or social market economy, protect-
ing and guaranteeing the right to property is 
crucial, as it allows for the progress and inte-
gral development of nations. It is a fundamental 
pillar of a free society and for the progress and 
welfare of the population. Ensuring the people 
and intermediate bodies of a society with the 
right to ownership and property rights over the 
benefits of their work produces the appropriate 
incentives in terms of initiative and investment, 
as it guarantees these will not be unduly appro-
priated or exploited by third parties. 

Ultimately, the protection of property rights 
provides people with a significant defense 
against powers borne by the State. Without 
property rights and the legal certainty thereof, 
the manifestation of necessary investments 
for starting a business or productive project 
would not be possible, due to fear that they 
could be expropriated arbitrarily and without 
due compensation. Not surprisingly, for the 
aforementioned reasons, in almost all of the 
constitutions around the world, the right to 
property is recognized and safeguarded with 
some acknowledging the limitation arising from 
property's social role and the possibility of the 
State expropriating and previously paying full 
compensation for it.

A nation aspiring to progress demands a free, 
thriving, innovative and challenging society for 
its incumbents who find creative solutions to 
daily life issues. In that vein, the right to prop-
erty is crucial, and yet the constitutional project 
by the Constitutional Convention, to be either 
approved or rejected in the national referen-
dum on the 4th of September, ultimately under-
mines it. There is a question about the motives 
to change something that is working just fine, 
considering the serious consequences it may 
entail for a population's welfare and progress.

As we have previously mentioned, private prop-
erty allows for people to cooperate through 
exchange, an end to which they coalesce for 
their mutual benefit. This exchange is only 
possible to the extent that those participating 
can rest assured they may do so without fall-
ing victim to undue expropriations of their work. 
The exchange — commerce and flow generated 
therefrom, encouraging its agents to undertake 
that which gives them a comparative advan-
tage — rewards efficiency and specialization 
while allowing to produce more wealth and 
capital, and thus, improving quality of life. This 
is possible inasmuch as through this exchange 
we gain access to lower costs and to the goods 
and services we need, therefore improving our 
situation. In an exchange, one’s gain is not some-
one else’s loss, since agents assign, subjectively 
and based on their needs, taste or convenience, 
a new value to the asset they are exchanging 
and granting. If by contrast, the right to property 
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